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Abstract: The penetration of internet has instigated the development of electronic commerce (hereinafter referred
to as “e-commerce”) transactions. However, the borderless nature of internet has brought confusion into determining
the issues on conflict of laws, i.e. choice of law, jurisdiction of court and enforcement of foreign judgement, in cross
borders e-commerce transactions. By adopting a doctrinal research method, this article evaluate the adequacy of the
laws in Malaysia, Singapore and Thailand in dealing with the issue on jurisdiction of court in business to consumer
( hereinafter referred to as “B2C”) contracts in the perspective of electronic consumer ( hereinafter referred to as “econsumer”) protection. This article will also further discuss on European Union (hereinafter referred to as “EU”)
efforts in dealing with the issue on jurisdiction of court for lessons to be learnt.
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INTRODUCTION

Malaysian court to be enforced in their respective
jurisdictions. Thus, the parties will have to restart the
process of litigation to enforce their rights in Austria
and France. The existence of clear law and rules on
conflict of laws, specifically on the issues of choice
of law, jurisdiction of courts and enforcement of
foreign judgment is pertinent to avoid grave
injustice to be done to the contracting parties. The
present world is an era of information technology,
which allows any computer connected with the
Internet to access into any websites. Businesses,
through the use of the Internet, can enter into
electronic contracts with other businesses located in
different countries. [4]This results to an immense
figure of borderless contractual transactions
engaged into by Malaysian and other Association of
Southeast Asian Nations (hereinafter referred to as
“ASEAN”) regions, [5] the increased amount of
complaints received from dissatisfied Malaysian
consumers who enters into online transactions, [6]
the growth of trade relations between Malaysia and
European Union [7] (hereinafter referred to as
“EU”), and evolution of the usage of e-commerce
platform as a mean for traders to utilise and conduct
sale transactions. [8] At present, the legislature in
Malaysia and other ASEAN regions has enacted
several regulations to govern e-commerce
transactions and ensure online sale activities are
conducted in a safe and secured environment to
promote security in sale of goods and services via
online, however, there has yet to be any legislations

Conflict of laws is the private law of a particular
country which deals with cases having a foreign
element. Foreign element means that, the case
involves contracts with some system of law other
than that of the forum. [1] Conflict of law
jurisprudence recognises the application of foreign
laws in deciding a case even though those laws are
different from the law of the forum court where it is
appropriate to do so. [2] A clear illustration on the
meaning of conflict of laws could be viewed when,
a contract was made in Austria between a Malaysian
company and an Austrian company, and was to be
performed in France. In the event of dispute, the
court will have to use its “choice of law” rules to
decide whether to apply Malaysia, French or
Austrian law. In doing so, the court will have to
decide on whether, the Malaysia, French or Belgian
elements are the most significant. [3] In the event
where the court chooses one of the countries’ laws
to decide the case, the court will thereafter decide on
the proper jurisdiction of court to hear the case. By
referring to the example given above, if the court
decides that the proper choice of law that governs
the contract is Malaysian law, the court will than
choose Malaysian court to hear the dispute.
Subsequently, the decision made by the Malaysian
court will be enforceable only in Malaysia if Austria
and France do not allow the judgments from
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enacted by any of the ASEAN member countries to
develop and enact any laws which addresses the
issues on conflict of laws in the context of consumer
protection in cross borders e-commerce transactions.
Unlike in Malaysia and other ASEAN member
states, various efforts and discussions had been
carried out by the European Commission
(hereinafter referred to as “the EC”) to protect the
rights and built the confidence in consumers to enter
into cross border contracts. It is to be noted that
series of efforts have been made by the EU to
provide solutions to the three issues and harmonise
its practice into all EU member states. This includes
the enforcement of Brussels Convention, [9]
Brussels I Regulation, [10] the Rome Convention,
[11] and the Rome I Regulation. [12] Considering
that Malaysia and other ASEAN regions do not
possess a specific law to protect e-consumers in
dealing with conflict of law issues, this research
propounds to utilise a doctrinal research method to
compare the adequacy of methods employed by
Malaysia, Singapore and Thailand in dealing with
the issue of jurisdiction of court issue, in cross
borders e-commerce contracts, with Brussels I
Regulations in business to consumer (hereinafter
referred to as “the B2C”) transactions.

of the court. [16] J Sheela proceed to highlight the
amendment made to the statutes mentioned, and
indicated that, besides order 11 rule 1 (c), reference
on jurisdiction shall be made to order 11 rule 1 (f) of
the ROC, that conclusively allow the courts in
Malaysia to assume jurisdiction if, the website is
located within a server in Malaysia or, defendant is
carrying on business or is a resident in Malaysia. The
author is also of the opinion that, the amendment to
the ROC did not consider the trans-border nature of
e-commerce contracts. [17] It shall be noted that, the
ROC or any other written laws, do not provide
explanation on the method of application of the
elements of “carrying on business within jurisdiction
of the court” in Order 11(1) (C), into cross borders
online contracts as such contract appears to be
borderless in nature.
The Singapore courts has jurisdiction against a
defendant who is served with originating process
when he is present in Singapore, or agreed to be
submitted to the jurisdiction of Singapore through an
agreement made with the plaintiff, or agreed to be
served the originating process in Singapore and the
said service is affected accordingly, or when the
defendant demonstrated that he has accepted the
court’s jurisdiction unequivocally. [18] In addition,
according to Dr Yeo Tiong Min, if parties to the
contract had made choice of court in the contract, the
contract shall be given full effect, unless its
enforcement would be unreasonable and unjust. In
the middle 20th century, the action was stayed in
order to give effect to the parties’ agreement. Today,
both English and Singapore law recognise that a
contractual exclusive choice of court agreement will
be given effect to unless strong cause amounting to
exceptional circumstances can be demonstrated
otherwise. [19] Joel Lee Tye Beng in his writing
provided that, parties to the contract could stipulate
exclusive or non-exclusive jurisdiction clause.
Consequently, the party who would like to enforce
the jurisdiction clause where the other fail to follow
it, could seek to apply for a stay of proceeding. [20]

METHODOLOGY
Adopting a doctrinal legal research, data collection
of this article deliberates on the discovery of the laws
on jurisdiction of court, and its interpretations from
various researchers.
The sources referred to consist of primary sources,
such as statutes, and the secondary sources, such as
books and online articles.
Subsequent to analysing the laws and exertion of
other researchers, the author of this article thereafter
propound recommendations in solving the problem
on jurisdiction of court in e-commerce B2C
transactions.
RESULT ANALYSIS AND DISCUSSIONS

The Thailand courts have jurisdiction to hear cases
where the cause of action arose in the territorial
jurisdiction of the court, where the defendant has a
domicile in the territorial jurisdiction of the court, or
where the plaintiff is a Thai national or domiciled in
Thailand. Consequently, foreigners who are not Thai
national, or domiciled in Thailand could not make
an application to try the case in Thailand, unless it
could be proven that, the cause of action arose in
Thailand, and the contract involves in the case does
not contravene the public order and good morals of
Thailand. Moreover, Thailand courts do not allow
foreign judgements to be enforced and registered
within the jurisdiction. [21]

JURISDICTION OF COURT IN MALAYSIA,
SINGAPORE AND THAILAND
The position of jurisdiction of courts in Malaysia in
handling cross border electronic contracts was
discussed by Julian Ding [13] and J Sheela. [14]
Both of the authors, referred to order 11 rule 1(c) of
the Rule of High Court 1980, which is currently
known as Rule of Court 2012 (hereinafter referred to
as “ ROC”). [15] According to Order 11 rule 1 (C)
of the ROC, the courts in Malaysia will have the
jurisdiction to try cases where the defendant is either
ordinarily resident within the jurisdiction of the
court, or, domiciled within the jurisdiction of the
court or, carrying on business within the jurisdiction
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mention of an email address and of other contact
details, or of use of a language or a currency which
are the language or currency generally used in the
Member State in which the trader is establish. [25]

In the EU, the jurisdiction of court in e-consumer
contracts is governed by the Brussels Convention
and Brussels I Regulations. Hence, the related the
rules shall be analysed in order to understand the EU
efforts in scrutinising the rules on conflict of law
pertaining to electronic commerce in EU.

According to Dr Faye Fangfei Wang, the domicile
rules within the Brussels I Regulation govern the
domicile of individuals and domicile of
corporations. However, it is difficult to determine
the place of domicile of the parties in contracts
which are entered into over the Internet even though
the plaintiff can identify the party and locate the
transaction. [26] Article 59(1) of the Brussels I
Regulation provides that, as regards natural persons,
in order to determine whether a party is domiciled in
a particular member state, the court shall apply the
law of that sate. Article 60(1) lays down that a
company or other legal person or association of
natural or legal persons is domiciled at the place
where it has its statutory seat or, its central
administration or, its principal place of business.
Nevertheless, since the decision of the e-transaction
might be made through video conferencing between
persons who reside on different states, it is difficult
to ascertain the location of the central
administration. [27]

Brussels Convention and Regulation
The Brussels Convention is an agreement negotiated
amongst the member states of European Community
to produce a uniform law on jurisdiction and
enforcement of judgments. Subsequently, the
Brussels Convention was amended and enforced in
2001, and has been recognised as Brussels I
Regulation. It shall be noted that, the Brussels I
Regulation, is based on the Brussels Convention.
According to Article 23(2) of the Brussels I
Regulation;
“any communication by electronic means
which provides a durable record of, the
agreement shall be equivalent to writing”.
This means that, a contract stored in a computer as a
secured word, or concluded by email and click-wrap
agreement are acknowledged by the Brussels 1
Regulation to be a valid contract as they fall within
the ambit of Article 23(2). Subsequent to
determining the validity of electronic form of
agreement, the Brussels I Regulations has stipulated
that the courts will determine jurisdiction of the
online contract according to 3 main types of
jurisdiction rules known as the, general, special and
exclusive jurisdictions.[22]

Besides that, according to the UN Convention on the
Use of Electronic Communications in International
Contracts (hereinafter referred to as “the UN
Convention”), “the location of the parties” is defined
as “a party’s place of business”. If a natural person
does not have a place of business, the person’s
habitual residence should be deemed as a factor to
determine jurisdiction. Furthermore, according to
the UN Convention, if a party does not indicate his
place of business and has more than one place of
business, then the place of business is that which has
the closest relationship to the relevant contract. The
closest connecting factors are those that occur before
or at the conclusion of the contract. The UNCITRAL
Model Law on Electronic Commerce is the same as
the UN Convention, providing that “if the originator
or the addressee does not have a place of business,
reference is to be made to its habitual residence”.
[28]
Special jurisdiction could be viewed from
Article 5(1) (a) of the Brussels I Regulation
which states that;
“A person domiciled in a Member State
may, in another Member State, be sued in
matters relating to a contract, in the courts
for the place of performance of the
obligation in question”.

Due to the objective to harmonise jurisdictions, the
general jurisdiction rule under the Regulation states
that defendants, who are domiciled in one of the
Contracting states, shall be sued at the place of their
domiciles. Article 2 of the Brussels I Regulation
explains that persons domiciled in a member state
shall, be sued in the courts of that state regardless of
their nationality. However, Article 2 is only
applicable where it could be proven that the trader
directs its activities’ to the Member State in which
the consumer is domiciled. [23] Thus, an English
consumer who domicile in Belgium, enters into an
online contract with a trader from German, could
only sue and can be sued in the courts in Belgium
for breach of contract if it could be proven that, the
online trader directs its activities to the place of
domicile of the consumer, i.e. Belgium. [24] It is for
the national courts to ascertain whether such
evidence exists. On the other hand, the mere
accessibility of the trader’s or the intermediary’s
website in the Member State in which the consumer
is domiciled is insufficient. The same is true of

According to Morris, McClean & Beevers, [29] the
“obligation in question” means the basis for the
claim. Furthermore, the place of performance,
according to Article 5(1) (b), is the place of delivery
of goods or where it should have been delivered or
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business within jurisdiction in the Rules of Court
2012 was not explained and caused confusion as
to its application into cross borders e-contracts.
As discussed, there are also absence of specific
laws which explained on the jurisdiction of
courts in cross borders e-contracts in Singapore
and Thailand. This, as a result will cause
detrimental effect to the e-consumers in ASEAN
as the transaction they enter into might be
subjected to foreign court’s jurisdiction that
undoubtedly will incur extensive costs of
litigation. On the other hand, the discussions
above has highlighted the EU efforts in dealing
with the issue on jurisdiction of court. All EU
member states are subjected to adhere to the
rules on jurisdiction of court as stated in the
Brussels I Regulations for the purpose of
consumer protection. Therefore, this doctrinal
research recommends that the ASEAN region
shall harmonised the laws on conflict of laws,
especially the law that deals with jurisdiction of
court for the purpose of e-consumer protection.

the place where the services were provided or should
have been provided. [30] The place of delivery must
has the closest linking factor between the contract
and the court. The closest linking factor will, as a
general rule, be at the place of the principal delivery,
which must be determined on the basis of economic
criteria”. The plaintiff could sue in the court for the
place of delivery of its choice only if all places of
delivery are “without distinction”, and “have the
same degree of closeness to the facts in the dispute.
[31]
An exclusive jurisdiction applies when parties to
enter into an agreement designated the court to
determine, try and hear the dispute occur from the
contract. However, Article 23(1) applies when at
least the party, one or more of whom, is domiciled
in a member state have agreed that the courts of a
member state shall to have jurisdiction over disputes
arising in connection with a particular legal
relationship. Parties can choose courts or specific
courts of a country. The parties to the contract under
the said Article could choose a court which is not
related to their country of domicile, as Article 23
does not require any objective connection between
the parties or the matter of the dispute and the
territory of the court chosen. [32]
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